
16 • Looking Ahead 2011 • Corporate Insurance & Reinsurance

Dodd-Frank and the ACA

CORPORATE
INSURANCE

& REINSURANCE

The aftermath of legislation enacting the most significant

regulatory reforms in decades in the financial and health care

areas continues a climate of both uncertainty and change

in the insurance industry.

Locke Lord’s Looking Ahead 2011

While the past year can be described as one of the most eventful in decades, it may be just the beginning of more

significant events to come. Below we set forth industry developments and trends, highlighting certain items to

watch in the coming year.

Financial Regulatory Reform-Impact on the Insurance Industry

On July 21, 2010, President Obama signed into law the most significant financial regulatory overhaul since

the Great Depression. The Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Dodd-Frank Act”)

adopts measures ranging from establishment of stronger supervision of financial firms to the creation of an entirely

new agency designed to protect consumers. Financial regulatory reform includes a number of notable proposals

that affect the insurance industry, including the following:
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Other Industry Developments

Cat Bonds and Securitizations

As financial markets have continued to recover, the

catastrophe bond market has continued to play a critical

role for both sponsors and investors. As financial

markets continue to rebound, we expect catastrophe

bond issuance conditions to continue to improve.

Mergers and Acquisition Activity

Difficulty raising capital and the financial crisis

had reduced overall activity in the M&A market, but

improvement in the economy have caused a significant

increase in mergers and acquisitions and capital raises.

We expect consolidation for both insurers and brokers,

and expect increased activity as insurers try to

strategically prepare for a new regulatory environment

that is fast approaching with both health care

and financial reform.

Life Settlement Activity

On July 22, 2010, the Securities and Exchange

Commission released a staff report recommending that

life settlements be clearly defined as “securities” for

purposes of the federal securities laws. The General

Accounting Office (”GAO”) released its own study of

life settlements on the same date. We also expect life

settlement buying and securitizations to continue to

increase in 2011, and will keep a close watch on

increased regulatory scrutiny of such products,

which we expect will continue in 2011.

Reinsurance Collateral

The NAIC approved submission to Congress of the

Reinsurance Regulatory Modernization Act, although

to date there has been no further progress in Congress.

The proposed legislation would create two new classes

of reinsurers in the U.S.: National Reinsurers and Port

of Entry Reinsurers. In order to transact reinsurance

business, both national and port of entry reinsurers

would be licensed through a single state (either the

Nonadmitted Insurance and Reinsurance Reform

The Dodd-Frank Act adopts the Nonadmitted and Reinsurance

Reform Act of 2010 (”NRRA”), which is similar to previous

stand-alone legislation proposed in Congress in recent years.

The reforms do not give any authority to any federal agency to

regulate surplus lines or reinsurance, but instead prohibit multi-state

taxation and regulation of surplus lines insurance and reinsurance

by allowing only one state to regulate those transactions.

The NRRA is the culmination of over 30 years of lobbying by

the insurance industry, first at the state level through the National

Association of Insurance Commissioners (”NAIC”) and then at the

Federal level through the U.S. Congress, to streamline state-based

regulation of reinsurance and non-admitted insurance. Most of the

provisions of the NRRA are effective July 21, 2011.

Federal Insurance Office

The Dodd-Frank Act establishes a Federal Insurance Office (”FIO”)

within the Department of the Treasury headed by a Director

appointed by the Treasury Secretary. The FIO has authority over all

lines of insurance except for health, certain long term care insurance

and crop insurance. However, state insurance regulators will remain

the primary regulator of insurance, and the FIO and Treasury do not

have general supervisory or regulatory authority over the business

of insurance.

Systemic Risk Regulator

The Dodd-Frank Act includes ”The Financial Stability Act of 2010”

that provides authority to the Fed to supervise any ”nonbank

financial company” if material financial distress at the company or

the nature, scope, size, scale, concentration, interconnectedness, or

mix of the activities” of the company could potentially threaten the

financial stability of the United States. Insurance companies and

holding companies whose subsidiaries include insurance companies

could potentially be designated as a ”nonbank financial company”

and thus subject to supervision and enhanced prudential standards

of the Fed.
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home state or port of entry state). Reinsurers could also

choose to continue under the current regulatory

scheme. The legislation would also, among other items,

reduce the amount of collateral certain reinsurers would

need to post in order for a U.S. cedant to receive credit

for reinsurance.

Florida and, more recently, NewYork have adopted

regulations that provide collateral relief for highly-rated

non-US reinsurers. The Florida and NewYork rules

apply only to risks ceded in those states. However, if

a risk is ceded by an insurer domiciled in either Florida

or NewYork, other states are presumably preempted

by the NRRA from challenging credit given for that risk.

New York Insurance Exchange

Former Governor David Paterson indicated that the New

York Insurance Exchange will be revived. The exchange

would be a Lloyd’s type marketplace through which

buyers could purchase insurance and reinsurance, and

those who want to take on risk could form syndicates.

While a previous exchange never gained traction in

the 1980s before dissolving, this new exchange could

finally gain momentum in the coming year.

Producer Compensation Transparency

The NewYork Insurance Department approved new

producer compensation disclosure rules which will

become effective in 2011. The new rules require all

producers to disclose to the purchaser certain items,

including whether the producer represents the

purchaser or the carrier and information on the

compensation the producer receives. The Independent

Insurance Agents & Brokers of NewYork member agents

and brokers recently indicated that they would like

the association to pursue further legal action to reverse

a court decision upholding the NewYork regulations

on producer compensation.

Other Industry Developments (cont’d.) New Consumer Financial Protection Agency (”CFPA”)

While insurers had been concerned that a new Consumer Financial

Protection Agency could be deemed to encompass insurance

products, the Dodd-Frank Act specifically exempts the business

of insurance from the financial products or services regulated by

the newly-established agency.

Dissolution of the OTS

Within twelve to eighteen months after the enactment of the Dodd-

Frank Act, the OTS will transfer all authorities, rights and duties over

savings and loan holding companies and their subsidiaries to the

Fed. The OTS is the chief regulator of a number of holding

companies with well-known insurance subsidiaries. With the OTS’s

abolishment, those insurance groups will be subject to a new

regulator, the Fed, which will bring a host of regulatory

uncertainties, including how aggressive the Fed will push to regulate

the operations of the insurance affiliates of the holding company.

Increased Regulation of Functionally Regulated

Subsidiaries

Section 604 of the Dodd-Frank Act increases the Fed’s authority

over “functionally-regulated subsidiaries,” which includes state

regulated insurance companies that are owned by a bank holding

company or financial holding company. The Fed is no longer

required to defer to state insurance regulators when it wants to

examine a bank affiliate, such as an insurance company, it oversees

on a consolidated basis.

Health Care Reform

Affordable Care Act (“ACA”) was effective on March 30, 2010,

when the Patient Protection and Affordable Care Act was signed

into law on March 23, 2010, and amended seven days later.

Following are some of the more important provisions that will

either continue to evolve or will become effective in later years

with anticipated development during 2011:

• The ACA established temporary high-risk pools for those

individuals with pre-existing conditions. To qualify for coverage,

applicants must have a pre-existing health condition and have

been uninsured for at least the past six months;
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• The high risk pools will be superseded in 2014 by health insurance

exchanges, which are already in the planning stage in many states.

A key component to the success of the insurance exchanges is

the requirement for individuals to be covered by health insurance

or pay a penalty (often referred to as the “individual mandate”).

The individual mandate, perhaps the most controversial component

of the ACA, has been challenged in several law suits with mixed

results thus far; additional results at the trial court level can be

expected during 2011;

• Insurers are now prohibited from excluding pre-existing medical

conditions (except in grandfathered individual health insurance plans)

for children under the age of 19;

• Dependent children are now permitted to remain on their parents'

insurance plan until their 26th birthday, and regulations implemented

under the ACA include dependents that no longer live with their

parents, are not a dependent on a parent’s tax return, are no longer

a student, or are married;

• Individuals affected by the Medicare Part D coverage gap receive

a $250 rebate, and 50 percent of the gap will be eliminated in 2011,

with entire gap eliminated by 2020;

• Annual spending caps in health insurance policies are restricted, and

will be completely prohibited by 2014;

• Insurers are prohibited from dropping insureds for submission

of claims;

• Insurers must disclose administrative and executive expenditures; and

• Insurers are required to establish appeals process for coverage

determination and claims on all new plans.

Effective January 1, 2011, there will be a dramatic change when health

insurers must meet medical loss ratios or return excess amounts to

insureds. The medical loss ratio includes as a permissible expenses

wellness and care management but commissions cannot be included.

Omission of commissions will continue to be challenged by insurance

producers during 2011.

Accounting Changes

The International Accounting Standards Board (“IASB”)

and the Financial Accounting Standards Board (“FASB”)

continue their efforts to develop a common set of

accounting standards. One area continuing to gain

attention is insurance contracts, where a long awaited

and delayed IASB exposure draft was issued in 2010.

In addition, on September 17, 2010, the FASB issued

for public comment a Discussion Paper on its

Preliminary Views on Insurance Contracts. The SEC

is considering measures that could lead to adopting

International Financial Reporting Standards (“IFRS”) in

the United States (to the possible exclusion of U.S.

GAAP standards) as it moves forward with its proposed

“Roadmap for the Potential Use of Financial Statements

Prepared in Accordance with International Financial

Reporting Standards by U.S. Issuers.”

Further Federal and State Regulation

As a new Congress convenes in early 2011, we expect

further legislation to be introduced affecting the

insurance industry, including taxes, an optional federal

charter and legislation that would provide for a national

system to register insurance agents and brokers by

creating a National Association of Agents and Brokers.

Other Industry Developments (cont’d.)
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With a new Congress in 2011, uncertainty increases as newly-

elected, reelected and incumbent representatives and senators

have vowed to try to repeal or block funding for certain provisions

of the ACA. Adding to this legislative certainty: a number of states

have joined in suits challenging the Constitutionality of the ACA.

Lastly, as the federal government seeks additional revenue, a

bipartisan debt commission has recommended a phase out of

the tax-free status of employer-provided health benefits.

As the regulation and implementation on both the federal and state

level continues on one of the most significant pieces of health care

legislation in decades, all those in the health care arena must pay

particular attention to developments in the coming year.

Conclusion
The coming year promises to be every bit as eventful as the past

one. Those companies that continue to be able to anticipate and

adapt to the changing environment will prosper. We will continue

to follow developments in the insurance and reinsurance areas and

assist clients in adapting and complying with insurance transactional

and regulatory matters.

We will continue

to follow developments

in the insurance and

reinsurance areas and

assist clients in adapting

and complying with

insurance transactional

and regulatory matters.

To learn more about our Corporate Insurance & Reinsurance services, please visit:
www.lockelord.com/insurance and www.lockelord.com/reinsurance




